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March 27 , 200 9 

Via Electronic Filing  and  First  Class  Mail 

Ms. Jennife r J . Johnson, Secretar y 
Board o f Governors o f the Federa l Reserv e Syste m 
20th Stree t and Constitutio n Avenue, Northwest 
Washington, D.C . 2  0 5 5 1 

Re: Docke t No . R-134 3 

Dear Ms . Johnson: 

The following comment s ar e submitte d o n behal f o f Cit y Bank , a  community ban k 
headquartered in Lubbock, Texas with over 40 facilities and more  tha n 25 ATMs servin g 
18 communities in Texas  City-Ban k offers overdraft  protectio n to  it s customers include d 
within a  bundled packag e o f free  services.  Based  on  ou r experience , we woul d suppor t 
an "opt-out" notice at time of account opening or in the case of existing customer's an 
opt-out election that may be exercised by a notice to the bank. Opt-out should be 
offered o n an "al l or nothing " basis for al l channels du e to the man y technica l challenge s 
for bot h customers an d the  bank . 

Before addressin g th e specifi c proposals , we would lik e to briefl y provid e a  description o f 
the occasional overdraf t privileg e progra m a s implemente d b y Cit y Bank . Ou r customer s 
already receiv e a n op t ou t notic e that i s on a  separate documen t a s par t o f the accoun t 
opening process . Ther e i s no separate "overdraf t fee " for the program . Rather , th e 
customer i s charged th e same amoun t whethe r the ite m i s covered b y the overdraf t 
protection progra m o r returne d unpai d to the merchant . Bot h pape r chec k an d electroni c 
items are covered . Wit h ou r headquarter s i n a university town , we find tha t th e 
electronic coverag e i s particularl y attractiv e to man y o f our customers . 

The debi t card s issue d t o ou r customers ca n b e used a t ATMs an d poin t o f sal e bot h o n 
a signature basi s an d PI N base d o n either the customer's choic e o r the busines s 
capabilities. A s note d i n the preambl e discussio n t o the rule , from tim e to time stand-i n 
processing i s necessary , typicall y for two hour s or less an d usuall y i n the middl e o f th e 
night during maintenanc e windows . 

With regar d to debi t holds , Cit y Ban k ma y plac e suc h a  hold fo r u p to three days on a 
signature transaction tha t ha s been pre-authorized . A t that-time , eve n i f the transactio n 
has no t settled, the hol d will  dro p off . -  Again as noted in the preamble , i t is important -
that the rule acknowledge the  potentia l for stand-in authorization s eve n Where an "op t 

mailto:cnewsom@citybanktexas.com


out" would affec t a  transaction. Th e rul e should no t punis h an institutio n fo r honorin g a 
pre-authorization eve n when i t will overdraw a n account for a  customer wh o ha s 
otherwise opte d out . 

We als o strongl y suppor t the portio n o f the rul e that acknowledge s tha t a  customer ma y 
not hav e adequat e funds o n deposi t t o cover an ATM withdrawal o r a  one-time debi t 
card transaction eve n though a t the time the transaction was authorize d th e funds wer e 
available. Permittin g thos e to b e covered b y overdraft protectio n acknowledge s tha t the 
institution ha s a  duty unde r th e networ k rule s to hono r pre-authorizations . Eve n i f a 
customer ha s opted ou t o f overdrafts , those transactions mus t b e pai d as contracted for . 
Permitting a n N S F charge o n those item s simply acknowledges th e cos t to the institutio n 
and the importanc e o f compliance wit h the card system rules . I t is possibl e fo r funds t o 
appear to b e available t o cove r a  pre-authorized transactio n an d then late r the balanc e 
to b e reduced befor e settlemen t a s a  resul t o f a charge-back o r other unforesee n 
transactions. Wit h expedite d processin g a s a resul t o f Check 21  thi s i s becoming les s 
common. However , thes e scenario s d o occur from time to time. Permittin g th e 
institution to  asses s the fee is  appropriate fo r these unusua l situation s whic h ar e no t du e 
to any failure o f the bank' s procedure s an d policie s 

One importan t chang e t o the us e o f debi t card s a t ATMs i s the requiremen t i n the curren t 
rules that i f a balance i s shown a t an ATM transaction the n that balanc e mus t b e the 
actual available balance . Unde r bulletin s from PULS E an d ou r understandin g o f the 
commentary t o Regulatio n D  D, providin g th e balanc e wit h overdraf t courtes y adde d 
would creat e a  promotio n o f overdraf t protectio n necessitatin g additiona l disclosures . I t 
is our understandin g tha t the PULS E networ k an d othe r ATM network s canno t provid e 
those extensiv e additiona l disclosure s a t al l ATMs suc h as foreign ATMs, i.e. , ATMs no t 
operated b y the cardholders ' bank . Cit y Ban k ca n provid e th e additiona l disclosure s t o 
our cardholders a t our proprietar y ATMs , bu t we do no t hav e contro l o f foreign ATM s 
and what i s disclosed. A s a  universit y town institution , we believ e tha t man y o f the smal l 
transactions triggerin g a  fee i n excess o f the value o f the transactions occurre d a t ATM s 
when smal l cas h amount s wer e withdrawn b y a consumer wh o believe d tha t thei r 
balance was larg e enough to cover the cas h withdrawal. W e would respectfull y sugges t 
that this i s no longe r a  significant issue . 

As note d above , Cit y Ban k alread y provide s a n op t ou t opportunity t o it s customers . 
Thus, a s to ou r existing customers , we do no t believ e tha t there i s any nee d for a 
separate opt-ou t notic e to b e provide d t o them a t this time. Rather , th e opt-ou t notic e 
should b e provide d goin g forward t o al l ne w customers eithe r a t account openin g o r 
before overdraf t courtes y i s added t o the account . 

The opt-ou t choic e shoul d b e on an "al l or nothing " basis . I t would b e expensive an d i t is 
not currentl y possibl e wit h the networks , merchants , an d processor s involve d i n debi t 
card transactions fo r u s to track opt-ou t o n a transaction typ e basis . Furthermore , w e 
strongly agre e tha t opt-ou t shoul d no t be extended t o recurrin g debi t car d an d 
automated clearinghous e (" A C H") transactions . Typically , thos e ar e payment s tha t hav e 
been se t u p b y ou r customer s t o cove r thei r mortgag e o r utilitie s an d ar e exactly the sor t 
of transactions tha t customer s mos t nee d to hav e protected . W e believ e tha t permittin g 
an opt-ou t o n A C H transactions woul d b e confusing an d no t wel l understood . Therefore , 
we applau d th e propose d rule , which doe s no t apply to these A C H transactions an d 
recurring debi t car d transactions . 

The mode l form i s extremely helpfu l i n assuring consistenc y o f disclosure t o ou r 
customers. Generally , th e form track s the requirements i n the rul e and i s in plai n 
language. W e hav e a  few observation s relatin g to the form, however . 



First, i t begins wit h the statemen t "W e currentl y provid e overdraf t coverag e for you r 
account." Tha t statemen t wil l no t b e true as to ne w accounts, the situation i n which thi s 
is most likel y to b e used . W e recommen d tha t that sentence b e stricken . The n the nex t 
sentence should b e modified t o appropriately defin e overdraf t coverage , assurin g tha t 
the voluntary an d discretionar y natur e i s clearly disclosed. I n the nex t section regardin g 
"Your righ t to opt-out o f overdraft coverage, " we strongl y recommen d tha t the sentenc e 
in brackets b e included . I t is importan t tha t consumers understan d th e consequences o f 
opting out . 

In the section describing othe r ways o f coverage , we would sugges t tha t i t is importan t t o 
include an explanation tha t the alternative s ma y also b e les s flexible. Fo r example , 
linking accounts i s limited b y Regulatio n D  i f the other accoun t i s a  savings account . 
Therefore, i t would b e appropriate t o include the following sentence : "However , ther e 
may b e limitation s i n such alternativ e services. " 

Finally, i t would b e helpfu l to includ e mode ! language for joint accoun t opt-out . W e 
agree that any on e part y should b e able to  opt-out fo r all  partie s i n a joint account . It  i s 
technologically impossibl e t o allow one to opt-out and the other to stil l b e covered . 
Therefore, the consequenc e o f one part y opting ou t should b e clearl y explaine d i n this 
form. Than k yo u for the opportunit y t o commen t o n this importan t matter . Cit y Ban k strongl y 
believes i n providing superio r servic e t o it s customers. Occasiona l Overdraf t Privileg e i s 
an importan t par t o f that service . A  rationa l rul e that takes int o consideratio n 
technological challenge s i s critica l so that we ca n continue t o provid e tha t service i n a 
prudent and consume r friendl y manner . 

signed Sincerely , 

Cory Newso m 
President/CEO 




